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King, Anna

From: MARILYN CRUZ <marilyncruz4@me.com:>
Sent: Tuesday, December 02, 2014 11:57 AM
To: zzzz Feedback, MQA_Electrolysis

Subject: Laser Class waste of time

Electrologist are trained well, then we can take our 30 hour laser training

which many of us have. With that sald every time we are hired or deal with 3 new machine, that by the way
are all different we are trained on all the parameters of said machine.

{ have to say If vou sit on continuing education for laser classes in my opinion are of no value, many others
agree

they are boring no one wants to be there only because they lack in any new information

rost of the time the class is not even relevant . there is actually no more to learn, the classes are very
expensive

to keep this license becomes very expensive and the compensation for the service has droaped dramatically
practicing laser hair removal is relatively easy as long as you become very familiar with the laser device you
use. '

That my opinion, Thank you
Maribyn Cruz

LICHEC 1432
Cell 786-299-6521



King, Anna

From: Shirley Fresistat <shirteyfreistat@gmail.com>
Sent: Tuesday, December 02, 2014 8:09 AM

To: zzzz Feedback, MQA _Electrolysis

Subject: Laser, Electologist

My name is Shirley Freistat

Electrologist are trained well. then we can take our 30 hour laser training which many of us have. With that said every
time we are hired or deal with a new machine, that by the way are all different we are trained on all the parameters of
said machine.

| have to say if you sit on continuing education for laser classes in my opinion are of no value, many others agree they
are boring no one wants to be there only because they lack in any new information most of the time the class is not
even relevant . there is actually no more to learn, the classes are very expensive to keep this license becomes very
expensive and the compensation for the service has dropped dramatically practicing laser hair removal is relatively easy
as long as you become very familiar with the laser device you use.

Thank you, for accepting my opinion
Shirley Freistat, CCE,CME

Lisence # EQO 1560

PHONE # 305-962-4352



King, Anna ' e ———— —

From: Jon Pellett <JPeliett@barrmurman.com>

Sent: Monday, November 24, 2014 1:34 PM

To: zzzz Feedback, MQA_Electrolysis

Ce: Hall, Allen; Prine, Chandra; Sanford, Crystal; King, Anna; Walker, Paulineg;

'‘Marlene Stern@myfloridalegal.com'; 'Ed Tellechea'; Lisa Nelson; Meadows-Keefe Julie;
Pat Cunningham

Subject: December 10 workshop - SCMHR
Attachments: FL Laser CE 10-2014.pdf
Signed By: jpeitett@barrmurman.com

Good afternoon,

Attached please find additional information to be included in the comments from my clients, SCMHR concerning the
upcoming December 10, 2014 workshop.

/s/Jon M. Pellett, Of Counsel

Barr, Murman, & Tonelli, P.A.

201 East Kennedy Blvd. Suite 1700
Tampa, Florida 33602

Tele: (813) 223-3951 Fax: (813) 229-2254,;

Email: jpeliett@barrmurman.com.

Email2: scunningham@barrmurman.com

Website: www. barrmurman.com

NOTICE: This e-mail message and any attachment to this e-mail message contains confidential information that may be
legally priviteged. If you are not the intended recipient, pursuant to the Electronic Communications Privacy Act (ECPA),
you must not review, refransmit, convert fo hard copy, copy, use or disseminate this e-mail or any attachments to it, If you
have received this e-mail in error, please noiify us immediately by return e-mail or by telephone at 813-223-3951 and
delete this message. Please note that if this e-mail message contains a forwarded message or is a reply to a prior
message, some or all of the contents of this message or any attachments may not have been produced by Barr, Murman,
Tonelli, ef. al.

Please be advised that e-mail messages cannot be guaranteed to be secure or error-free as fransmitted information can
be intercepted, corrupted, lost, destroyed, arrive late or incomplete, or contain viruses. Barr, Murman, Tonelli, et. al.
therefore does not accept liability for any error or omissions in the contents of this message which arise as a result of e-
mail transmission.

IRS "Circular 230" Disclosure: Please note that the views expressed herein or in any attachments hereto are not
intended to constitute a "reliance opinion" under applicable Treasury Regulations, and accordingly are not intended or

1



written to be used, and may not be used or relied upon, for the purpose of (i} avoiding tax-related penalties that may be
imposed by the tnternal Revenue Service, or (i) promoting, marketing or recommending to another party any tax-related
matters addressed Herein. Consultation with a qualified tax representative is recommended.



PROFESSIEM AL |
iR AMLIE BROLERAEE

Qctober 2, 2014

TO:  Whom it May Concern
RE:  Changes to the FL. Law

Dear Sir or Madam:

For 12 years our agency has been providing insurance to laser/IPL centers throughout the
United States, including many clients in Florida. Our carrier is Lloyds of London. Before we
started insuring laser/IPL clients, we studied the industry for 6 months. We used the services of
a physician who spent 2 days training our office and a laser repair technician who enabled us to
better understand how a laser works. Many industry educators also offered their assistance.

What we found, and our subsequent experience supports, is that education in lasers/IPL and
tight sources are the most crucial requirement to avoid claims. Our suggestion for education is
a minimum of 30 hours of training for all backgrounds. We find that it really does not matter if
the person operating a laser/IPL is a nurse, a doctor, a physician’s assistant, an electrologist, a
laser/IPL technician or an esthetician. With proper education, our insurance experience shows
that anyone can operate a laser/IPL. That being said, we have found that with emerging
changes in the functionality of modern lasers/IPLs as well as various procedures and skin types,
there is truly a need for continued education in this field,

The claims that we have on laser/IPL work almost always have to do with burns and hyper- or
hypo-pigmentation at the site of the laser/IPL work. These conditions manifest themselves,
sometimes over time, and in fact most skin problems end up going away in the normal healing
process, usually about six months, as long as the laser is set for the right skin type. Since the
United States has become such a melting pot of cultures and ethnicities, it is getting more
difficult to determine the proper skin types of clients. Most of the claims are misclassification of
skin types. Continuing education is needed to stay up to date with how skin types relate to
modern lasers/IPLs, as the technologies being used are continually changing. Many lasers can
now target a greater variance of problems such as allergy relief, tattoo removal and smoking
cessation. As the technology changes, technicians need to receive new training.

Florida requires 20 hours of continuing education for an electrology license, yet requires no
continuing education for laser/IPL technicians to maintain their licenses. We have found that
the number of claims for laser/IPL. procedures far exceed those that we have received for
electrology procedures, by the hundreds. We have also found that there are far more claims for
laser/IPL procedures in states that are more lenient with their licensing and training
requirements for laser/IPL technicians, such as New York, which requires no continuing
education and no real training. The average claim pay out in states like this is about $50,000.

In closing, we urge vou to reconsider your pesition on the continuing education reguirements
for laser/IPL technicians in the State of Florida.

Sincerety,

Susan Preston

President

Professional Program Tnsurance Brokerage
371 Bel Marin Keys Bivd Suite 220 CA License OB17238
Novato, California 94949-5642 veww tattoo-ins.com
P 415.475.4300 www . medispa-ins.com

F: 415.475.4303 WWW, DRIDCOTD.Com



King, Anna

From: Jon Pellett <JPelett@barrmurman.com>
Sent: Monday, November 24, 2014 10:56 AM
To: zzz7 Feedhack, MQA_Electrolysis
Ce: Prine, Chandra; Sanford, Crystal; Hall, Alten; King, Anng; Walker, Pauline; 'Ed Telfechea’;
' 'Marlene. Stern@myfioridalegal. com'’; Meadows-Keefe Julie; Lisa Nelsomn; Pat
o Cunningham
Subject: - Public Comment for Rules Workshop - December 10, 2014 meeting
Attachments: doil30067 pdf
Signed By: ipefiett@barrmurman.com

Good morning,
Attached please find information to be considered at the Rules Workshop scheduled for December 10, 2014,

When a final agenda is prepared, please forward a complete copy of the agenda materials being
considered/gathered as provided under Section 120.525, Florida Statutes.

/s/Jon M. Pellett, Of Counsel

Barr, Murman, & Tonelli, P.A.

201 East Kennedy Blvd. Suite 1700
Tampa, Florida 33602

Tele: (813} 223-3951 Fax: (813) 229-2254;

Email: pelleti@barrmurman.com

EmailZ: peunningham@barrmurman.com

Website: www.barrmurman.com

NOTICE: This e-mail message and any attachment to this e-mail message contains confidential information that may be
tegally privileged. If you are not the intended recipient, pursuant to the Electronic Communications Privacy Act (ECPA),
you must not review, retransmit, convert to hard copy, copy, use or disseminate this e-mail or any attachments to it. If you
have received this e-mail in error, please notifly us immediately by return e-mail or by telephone at 813-223-3951 and
delete this message. Please note that if this e-mail message contains a forwarded message or is a reply to a prior
message, some or all of the contents of this message or any attachments may not have been produced by Barr, Murman,
Tonelli, et. al.

Flease be advised that e-mail messages cannot be guaranteed io be secure or error-free as transmitted information can
be intercepted, corrupted, lost, destroyed, arrive late or incomplete, or contain viruses. Barr, Murman, Tonelii, ei. al.
therefore does not accept liability for any error or omissions in the contents of this message which arise as a result of e-
mail tfransmission.



IRS "Circutar 230" Disclosure: Please note that the views expressed herein or in any attachments hereto are not
intended to constitute a "reliance opinion" under applicable Treasury Regulations, and accordingly are not intended or
written to be used, and may not be used or relied upon, for the purpose of (i) avoiding tax-related penalties that may be
imposed by the internal Revenue Service, or (i) promoting, marketing or recommending to another party any tax-related
matters addressed herein. Consultation with a qualified tax representative is recommended.
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Increased Risk of Litigation Associated With Laser Surgery

by Nonphysician Operators

H. Ray Jalian, MD; Chris A. Jalian, JI; Mathew M. Avram, MD, JD

and the increased risk of injury associated with this practice.

GHEC

meE Controversy exists regarding the role of nonphysicians performing laser surgery

¢ Toidentify the incidence of medical professional liability claims stemming from

cutaneous laser surgery performed by nonphysician operators (NPOs},

N PR

documents involving laser surgery by NPOs.

Laser surgery by nonphysicians,

REATM O

#rxTSs Searchof an online national database of public legal

AND MEASURES Frequency and nature of cases, including year of litigation,

certification of provider and operator, type of procedure performed, clinical setting of injury,

and cause of legal action.

RESLLTS From January 1988, to December 2012, we identified 175 cases related to injury
secondary fo cutaneous faser surgery. Of these, 75 (42.9%) were cases involving an NPO.
From 2008 to 2011, the percentage of cases with NPOs increased from 36.3% to 77.8%.

L.aser hair removal was the most commonly performed procedure. Despite the fact that
approximately only one-third of laser haw removal procedures are performed by NPQOs, 75.5%
of hair removal lawsuits from 2004 to 2012 were performed by NPOs, From 2008 to 2012,
this number increasad to 85.7%. Most cases (64.0%) by NPQOs were performed outside of a

traditional medical setting,

HAuthor Affiliations: Divigion of
Derrmatology. University of California,
Los Angeles (H.R. Jalian); Weliman
Center for Photomedicine,
Massachusetts General Hospital,
Boston ($LR. Jaltan, Avram); Paut
Hastings, LLC, New York, Mew York
(A, Jalian); Department of

CONCLUSIONG AND RELEVANCE Claims related 1o cutaneous laser surgery by NPQOs,
particularly cutside of a traditional medical setting, are increasing. Physicians and other laser
operators should be aware of their state laws, especially in regard to physician supervision of

{mrmatology, Harvard Medical
School, Boston, Massachusetts
(Avrarm).

NPOs.

JANMA Dermgtol. 2014:350(41:407-411 doi 103100V amadermatol 20013.7117
Published online Gctober 16, 2013,

f popular elective procedures performed in the United
States, Among dermatologic surgeons alone in 2011,

more than 1.6 million laser treatments were performed.?
Many more procedures were performed by physicians in
other specialties and by nonphysician operators {NPOs). As
the numbers of these procedures increase, a concomitant
growih has occurred in laser injury-related litigation.” The
practice of delegation to NPOs has accompanied the bur-
geoning trend toward greater availability of laser surgery
and is hypothesized to be in part responsible for the
Increase in injury and litigation.® Moreover, the past decade
saw the massive expansion of the so-called medical spas,
nonmedical facilities offering aesthetic and cosmetic
procedures.* Many of these facilities are owned by or

ZM utaneous laser surgery remains one of the most

jarmadermatology.com

Corresponding Author: H Ray
Jatian, MD, Division of Dermatology,
University of California, Los Angelss,
2020 Santa Monica Blvd, Ste 570,
Sarsta Monics, 04 90404 (hislian
@partners.org).

retained by physicians; however, most of the procedures are
performed by NPOs of varying certifications as permitted by
state regulation. The degree of supervision varies among
states, and often the physician supervisor is not required to
he on the premises at the time of rendering of services.”
Many physicians are increasingly vsing physician extend-
ers (PEs) within their practice to meet rising demand and fall-
ing reimbursements. Among dermatologists, alimost 30% re-
ported using a FE within their practice, a 40% increase over
the preceding 5 vears.® Although no datz have emerged re-
garding increased litigation associated with this practice, le-
gal precedence and numerous investigations are clear on
liability.” When a physician delegates duties to a PE, respon-
sibility and lability remain squarely on the supervising phy-
sician provided that the services rendered fall within the scope

JAMA Dermatology  Aprdl 2014 Volume 150, Number 4

Copyright 2014 American Medica! Association. All rights reserved,
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Figure. Procedures Performed by Nonphysician Operators Increasingly
Represent Most Lawsuits
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The percerntage of cases involving a nonphyskcian operator is expressed as e
percentage of total operators per calendar year. Note the increasing trend
toward a larger proportion of nonphysician operators starting in 2008.

of duty of the PE. This holds true for physician supervision.of
NPOs in the setting of cutaneous laser surgery.®

Degpite these trends and clear incongistencies in state regu-
lations, ro study to date has quantified the effect of these prac-
tices on medical professional Hability claims with regard wo co-
taneous laser surgery. The objective of this study was to expand
on previcusly published findings in an effort to identify high-~
risk practices that resultin litigation, In addition, the study ex-
amines the incidence of litigation related to the performance
of laser surgery by NPOs.

Methods

We searched the legal research resource WestlawNext (http:
Hwestlaw.comyusing various keywords as previcusly reported.?
This database is a primary source used by attorneys to gather
legalinformation and is available by subscription to the pub-
lic. Documents within this database are in the public record.
The study was exempt from review, as determined by the in-
stitutional review board at Massachusetts General Hospital. An
updated search yielded one additional case, bringing the total
number of claims concerning injury resulting from cutane-
ous laser surgery to 175. Of these 175 cases, 75 of the proce-
dures were performed by NPOs, For this study, an NPO is de-
fined as anon-MD, non-DO provider. Because of the nature of
the documents within the database, it is difficult to ascertain
the exact certification of the NPOs. In an effort to be accurate,
various allied health professionals comprised the NPO cat-
egory. This included operators described as a registered nurse
or anurse practitioner, as well as tevms such as technician, ges-
thetician, assistant, and intern. In addition to previously ac-
quired data, the setting where services were rendered was
recorded.

SARA Dermatolofy  April 2014 Volume 150, Number 4

Litigation and Laser Surgery by Nonphysicians

Results

MPO as 3 Function of Year of Litligation

Of 175 cases identified, the first occurrence of an NPC wasin
1693, From January 1999, to Decamber 2012, a total of 75 cases
with NPOs were identified. This represents 42.9% of the total
cases during the same time frame. Stratification of laser op-
erator by vear of litigation revealed a striking trend. From 2004
to 2012, a trend was observed toward an increased propor-
tion of lawsuits stemming from cutaneous laser surgery per-
formed by NPOs. This trend is most notable from 2008 1o 2011,
our most recent data, during which time the percentage of cases
involving an NPO increased from 36.3% to 77.8%. Of the 2 cases
i 2012, both were performed by an NPO. These results are sum-
marized in the Figure,

Brocedures

In line with our previcusly published data,” the mast com-
monly performed procedure (n = 40) from 2004 to 2012 that
resuited in injury and litigation by an NPO involved laser hair
removal. Refjuvenation, composed mainly of intense pulsed
light treatments, was the second most commoniy litigated pro-
cedure {n = 7), Among the NPO cases, a notable trend is evi-
dent: when expressing the number of NPO cases as a percent-
age of the total number of cases for the same procedure, 75.5%
of laser hair removal lawsuits from 2004 te 2012 were per-
formed by an NPO. This number is even mote dramatic in the
years 2008 to 2012, when 85,7% of all laser hailr removal law-
suits were performed by an NPO. From 2010 to 2012, a total of
a0.0% (18 of 20) of laser hair rernoval cases were performed
by an NPO, The remainder of the litigated procedures by NPOs
and the proportion of total cases are given in Table 1.

Location of Services

From 1999 to 2012, & total of 64.0% {1 = 48} of the NPO cases
arose in a nonmedical practice setting. These include medi-
cal spas and other nonmedical facilities offering cosmetic ser-
vices (eg, salons, spas, etc), In 2008 to 2011, NPO procedures
performed in medical spas represented almost 80% of law-
suits. Of the 2 cases in 2012, one was performed in a medical
spa setting and the other in a physician office. When locking
atthetype of procedure performed in this setting, most of these
cases were laser hair removal procedures. From 2008 to 2012,
g total of 68.6% (11 = 24) of laser hair removal litigation cases
invelved an NPO in 2 medical spa setting. These results are
summarized in Fable 2.

Specific Allegations
Not surprisingly, the injuries sustained following laser sur-
gery by NPOs and the causes of action in these cases mirror
those previously reported by our group.” However, the spe-
cific allegations in these cases offer insight into various liabili-
ties imposed on physician superviscrs.

it is necessary to first examine the 2 different forms of H-
ability {direct and vicarious) that a physician could face aris-
ing from allegedly improper laser treatment. A physician is di-
rectly liable for any negligence that can be attributed o an

Jaradenmatology.com

Copyright 2014 American Medical Association. All rights reserved.



Litigation and Laser Surgery by Nonphysicians

Tabie 1. Cases [nvolving Laser Procedures Performed by Nonphysician Operstors

gl fnvestigasion  Ressargh

Ne./Total Mo, (%)
* alf cases from 2004 to 2012,
Ali Cases All Cases ) S — o
by Nonphysician by Nonphysician including physician, nonphysician,
All Cases? Operators Operators and unknown operators,
_Procedure {n = 106) 2004-2612° 2008-2012 ¥ Al nonphysician operator cases
" Hair remaval 40 {37.7) 40453 (75.5) 30/35 {85.7) expressed as 3 percentage refative
Rejuvenation’ ' T 7{6.6} 7/22 (31.8) 7/22(31.8) to the total specific procedure cases
I - T 3 3/7142.9) with all operators.
Legveins seey oo AT ; e < Most with an intense pulsed light
‘?/as.g“u[ar" 1(0.9) 1/4(25.8) 1/4{25.0} devics,
Tattoo 1(0.9) 174(35.0y 1/4(25.0) Fnciudes treatment of vascitar
Scar 2{1.9) 2/2 (100.0) 2/2 (100.0} {asions and telangiectasia.
Pigmented lesion 1109} 171 £100.0% 171 {100.0) ®Includes one case related to fat
LT B T rernoval and one case of skin
o 3{66.7 2/3{66.7
. Other 2{1.8) 2{34 } 134 ) tightaning.
Table 2. Setting of Cases Involving Laser Procedures Performed by Nanphysician Operatars
No./Total No. {%)
Ny Medical Phyfsfi_cian Usf'k“?‘"" lﬁaser Haliar  Numnber of cases performed by
s Spa _G e etting emova nonphysician operators in a medical
1999-2012 4840 25(333) 227 33/48 (68.8} spa setting refative to the total
20042012 41 (70.7) 16 {27.6) 1417y 29/40 (72.5) procedures performed by
f20€)8-2012 26 (76.6) 11034 a 24/35 (62.6) nonphysician operators in

individual capacity (e, the personal failure to perform his or
her duties at the requisite standard of care). A physician’s du-
ties often extend beyond the laser procedure; for instance, a
physician may be directly liable for any negligent hiring, su-
pervision, or training and so forth.

Conversely, a physician ig vicariously liable for the negh-
gence of his or her employees. A physician’s vicarious Habil-
ity is rooted in the doctrine of respondeat superior (Latin for
“let the master answer™). This common law doctrine is often
used to hold the employer responsible for the actions of his
- or her empioyees if and when the employee is acting within
the scope of his or her employment. The rationale underpin-
ning the application of vicarious lability to an employer is
2-fold. First, an employer has the ability and duty to control
his or her emplovees. Second, presumably an employee is per-
forming duties that will result in a benefit to the employerand
in o doingis acting ander the divection or authority of the em-
plover. Therefore, in 2 medical malpractice context, 2 physi-
cian can be vicariously liable for the negligence of his or her
suhordinates, including nurses, NPOs, and other staff,

Almost all of the maipractice cases ariging from the neg-
ligence of NPOs are coupled with vicarious Hability claims
against the employer, often a medical spa but at times a phy-
sician owner. Notably, 25 of 58 cases (43.1%) with NPCOs from.
2004 10 2012 represented instances in which no direct phvsi-
cian supervisor was identified. In these cases, the facility was
often named as the defendant. As for a physician’s direct li-
ability in NPQ cases, by far the most common specific allega-
tion (0 = 27) was failure to supervise the delegate, Failure to
supervise represents the physician’s failure to properly over-
see the procedure, Failure to train and hire appropriate staff
was the second most common specific allegation (n = 23). In
addition totheseallegations, negligent entrustment {n = 2) was
alleged against the physician emnployers in their individual ca-
pacity. Negligent entrustment arises when one party (the en-

jamadermatologycom

settings.

trustor}is held liable for providing another individual (the en-
trustee) with a potentially dangerous instrument, In this
coniext, a physician can be held Hable for providing an NPO
with a laser if this instrument is used for a procedurs that re-
sults in injury to a patient. The physician liahility is predi-
cated on the fact that a reasonable person in like circum-
stances would not have entrusted the NPO with the eguipment.
A surmmary of specific allegations (where available) relating
to injury sustained as a result of laser surgery by NPCs from
1999 to 2012 includes the following: failure to properly hire,
train, or supervise staff {n = 27); failure to properly perform
treatment or operate alaser (n = 23); failure to conduct a test
spot {n = 10); lack of a license to perform a procedure {n = &};
failure to recognize of treaf an injury (o = 5); and negligent en-
trustment {nn = 2. As can be seen from the foregoing defini-
tions, a physiciam’s direct liability is predicated on his or her
negligence, not the negligence of his or her employee or agent.

{iscussion

Physician delegation of laser surgery has grown significantly
during the past decade. In additicn, nonphysician-
supervised NPO laser surgery is being performed legally in
many states at nonmedical facilities, Data on the safety of NPO
performance of cutaneous laser surgery are lacking in the medt-
cal literature, Mostimportant, a clear trend demonstratesadra-
matic increase in the number of lawsuits associated with NPO
performance of laser surgery. The NPOs comprise a vast di-
versity of operators, including nurse practitioners, registered
nurses, medical assistants, electrologists, and aestheticians,
among others. In 2011, the latest year with a presumed com-
plete data set, 77.8% of the cases involved an NPQ. In addi-
tion, of the cases with NPOs, almost two-thirds occurred out-
side of a traditional medical practice, From an examination of

JAMA Dermatology  April2014 Volume 150, Numbar 4
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the specific allegations available in this study, the following 2
themes emerged: (1) both vicarious and direct Hability of the
supervising physician and (2) the prevalence of nonmedical
personnel failing to perform procedures commensurate with
the standard of vare, induding recognizing and treating com-
plications.

We propose that the overall trend in increased litigation
for laser surgery is in part explained by greater numbers of
NPOs performing these procedures, in particular those prac-
ticing without direct supervision in the medical spas. This is
the first study to date to offer such guantitative evidence,
Of the procedures performed, laser hair removal accounted
for most of these cases. Indeed, laser hair removal is the
most frequently performed laser procedure in the United
States,® However, if one takes into account the number of
procedures performed by operators {physician vs NPQO},
the data become even more compelling. Only one-third of
laser hair removal procedures in 2012 were performed by an
NPO; the remaining two-thirds were performed by
pliysicians.® Despite the fact that physictans perform most
laser hair removal, 85.7% of laser hair removal lawsuits in
our study from 2008 to 2012 are cases invelving an NPO. In
2011, g remarkable 90.9%% (10 of 11) of laser hair removal
litigation was against NPOs. One way to interpret these data
is that some increased inherent risk of injury exists with an
NPO.

The inconsistency and ambiguity of the state laws
exemplify the lack of uniformity of the practice of delega-
tion. For example, in Maine only a physician may operate a
laser for hair removal, At the other end of the spectrum,
Nevada as of June 2011 had no regulations regarding the use
of a Iaser. In addition to the ability to delegate these proce-
dures is the degree of supervision reguired. Some state stat-
utes are explicit in stating the need for a written protocol,
the requirement to appropriately train and decument the
training of personnel, and the necessity for adeguate super-
vision, Many physicians “lend” their medical license to
these facilities without meeting the legal requirements for
supervision. In line with this, California recently passed a
hifl {California Assembly Bill 1548, Chapter 140) that
increases penalties for illegally owning and operating a
medical spa, with fines up to $50 000 and a maximum of 2
to 5 years in state prison. The lack of overarching federal law
makes it difficult to uniformly require qualifications of per-
sonnel allowed to render laser treatments. Despite appropri-
ate certification, regulations regarding appropriate training
are ambiguous and are subject to interpretation. Because
laws and regulations are constantly evolving, it is impera-
tive for physicians who use PEs to be up to date. Current
guidelines can be found at state medical board and state leg-
islature websites,

In the correct setting, with close on-site supervision and
appropriate training, the use of NPOs can prove to be a fruit-
ful, productive, and safe environment for patients. Perhapsa
larger issue is the role of NPOs, as well as physicians without
adequate training, in the operation of a laser. Technology re-
lated to laser surgery has evolved rapidiy since the descrip-
tion of selective photothermolysis by Anderson and Parrish®

JAMA Dermadolopy Al 2016 Volume 150, Number 4

Litigation and Laser Surgery by Nonphysicians

1983, Despite the propagation of nonmedical facilities per-
forming these procedures, the tremendous amount of phys-
ics and medicine related to cutaneous surgery should not be
overlooked. The American Society for Dermatologic Surgery
Assogciation position promulgates the use of energy devices ca-
pable of altering or damaging living tissue to physicians who
are “trained appropriately in the physics, safety, and sorgical
techniques involived in the use of energy devices capable of
damaging living tissue prior to performing procedures using
such devices ™™ Moreover, in the setting of delegation, a phy-
sician “should be fally qualified by residency training and pre-
ceptorship or appropriate course work prior to delegating pro-
redures to licensed allied health professionals and shouid
directly supervise the procedures, The supervising physician
shali be physically present on-site, immediately available, and
able to respond promuptly to any guestion or problem that may
occur while the procedure is being performed.”® Finally, the
position statement underscores the need for “appropriate
documented training in the physics, safety, and surgical tech-
niques of each systern. The Heensed allied health profes-
sional should also be appropriately trained by the delegating
physicianin cutaneous medicine, theindications for such sur-
gical procadures, and the pre- and post-operative care in-
volved in treatment.™°

Several limitations are inherent in conducting research
using a legal database. First, althongh it is a massive data bank,
only one legal database was searched. Cases within the data-
hase are those in which some form of legal action was taken
and exclude complaints handled outside of the judicial sys-
tem {ie, third-party arbitration through a malpractice car-
rier). This is likely to have excluded many frivolous ciaims with
little merit. Second, the query was a retrospective review and
was limited by the search terms selected; it is Hkely that some
decisions exist that did not contain the searched terms. Third,
these legal pleadings are layman documents (ie, not medical
records), and the veracity of the facts was assumed to be true.
Furthermore, layman termms may have eluded a database search
for the purposes of this study. Fourth, because of the Hmited
number of cases with NPOs for certain procedures, it is diffi-
cult to interpret the trends for less commonly performed sur-
gery. Nonetheless, the actual data likely understate the true
incidence of NPO laser complicarions, Generally, plaintiffs’ at-
torneys do not pursue litigation against uninsured operators.
Unlike physiciang, NPOs (especially in a nonmedical office set-
ting) are less likely to possess Hability insurance that can sat-
isfy a potential malpractice or other legal judgment.

A dramatic increase in litigation has been filed against NPOs
performing cutaneous laser procedures in medical and non-
medical office settings. This has important implications for the
safety of patients undergoing these procedures. When a phy-
sician delegates duties to a PE, responsibility and liability re-
main squarely on the supervising physician provided that the
sarvices rendered fall within the scope of duty of the PE, This
holds true for physicians supervising NPOs in the setting of cu-
taneous laser surgery. Given the increase in NPO laser sur-
gery procedures and a paraliel trend in greater freguency of
lawsuits, further studies are needed to examine this trou-
bling trend in laser safety.

jamadermatology.com
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The Men or Women Behind Nevi: Alfred Guido Miescher

Fabrizio Vaira, MD; Gianluca Nazzaro, MD; Carlo Crosti, MD; Stefano Veraidi, MD

The man behind Miescher nevus is Alfred Guido Miescher. He was born
on November 4, 1887, in Naples, Ealy. His mother was Marietta Berner,
and his father, Max Eduard Miescher, was a businessman. He was the
nephew of lohannes Friedrich Miescher (1844-1895), profassor of patho-
physiology at the University of Basel, Switzerland, and discoverer of
nucleic acids. After the father's death, he followed his mother to Basel,
her hometown, where Guido comgileted his schoal.

He started his studies in engineering at the Eidgendssische Tech-
nische Bechschule in Zurich, Switzertand, and then switched to medi-
cing, studying in Basel, Zurich, and Munich, Germany.! Working as an as-
sistant of the dermatologist Bruno Bloch, he wrote his thesis on a case
of mycetoma, In 1933, after the death of his mentor, Miescher become
professor and director of the University Dermatology Clinic in Zurich.
Miescher was an excellent clinician, and he was passionate about dini-
cal dermatology and Dermatopathdlogy. Indeed, he said that “Derma-
tology is more than morphology.”

in his ariginal landmark work, Histologie de 100 cas de noevi pig-
mentoires d'aprés les methods de Masson, published in 1935,
Miescher studied 100 hemispherical naevi found mostly on women's’
faces. They are dome-shaped papules in which melanocytes are dis-
tributed mostly endophytically, often in a wedge, and they reach the
dren reticuiar dermis.?® Miescher was a picnesr in the treatment of
skin diseases with phototherapy and of cutaneous wimors with ioniz-
ing radiation. Indeed, he helped to improve dermatological radio-
therapy, through determining the safest doses and innovative frac-

jemadermatalogy.com

tionation schemes to reduce the toxic effects. Miescher was skilled in
identifying new aspects of already known diseases. He reclassified
granulomatosis disciformis chronica et progressiva, and, in 1845, he
was the first to describe the cheilitis granulomatosa, subsequently
also called Miescher cheilitis.

Hisstudents said that he cared about only 3 things: dermatology, mu-
sic, and mountains. Miescher was a gifted cellist and a lover of moun-
taingering, as well as anillustrious dermatologist. He bravely cimbed nu-
mereus Swiss peales. But his most important venture was an expedition
tothe Caucasus Mountains. Miescher was the first personto cimb Mount
Eibrus (5623 m) and sld down. After a life full of medical and sporting
achievements, he fought against the cancer and died in 1961,

Author Affiliations: Universita degli Studi di Milano, Fondazione IRCCS Ca'
Granda Ospedale Maggiore Policinico, Milano, Italy.

Corresponding Amthon Glanluca Nazzaro, MD, Dipartimento di Fistopatologia
Madico-Chirurgica e dei Trapianti, Universith degli Studi di Milano-Fordazione
IRCCS Ca' Granda Ospedale Maggiore Polichinico-Milano, italy, Via Pace,

9 Mifaro, Haly (gianiuca. nazzaro@zmail.corm).

1. Liser ¢, Plewig G, Burgdorf WHC, eds. Pontheon of Dermatology:
Outstanding Historical Figuras, Bexlin, Germany; Springer. 2013,

2. Ackerman AB, Magena-Garcia M. Naming acquired melanocytic nevi: Unna's,
Miescher's, Spitz's, Clark's. Am J Dermatopathol. 1990:12(2):193-209.

3. Fernandez-Flores A, Sanchez-Velicia L, Manjon JA, Alifa A, Soto 1.

A hypothesis on the morphoelogic differences between Unna and Miescher nevi
o the head and neck, based on embryologic bases. Am J Dermagtopathol.
2012:34(6):602-606.

JAMA Dermetoiogy  Aprii 2004 Volume 150, Number 4

Copyright 2014 American Medical Association. All rights reserved,

41



King, Anna '

R
From: Tali Arviv <arvivmd@gmait.com>
Sent: Friday, November 07, 2014 6:58 PM
To: zzzz Feedback, MQA_Electrolysis
Subject: Propaosed Agenda Items for 12/8/14

Dear board and counsel members,

I would like to join in on the meeting on December 8, 2014 and would like to add agenda items to the list of
items to be discussed if possible. This is my first time joining this meeting so T am unsure as to what has been
discussed in the past, what is relevant, and what T can request to be added to the agenda, Below is what I would
like the board to consider discussing at the upcoming meeting or future meetings if appropriate.

1) Tunderstand that there is a rules workshop on December 10th and would like to discuss the separation
of laser hair removal and electrolysis in the Florida Administrative Code, 1.e., facilities and equipment
required for inspection. I would like to participate in this workshop however, if this topic is going to be
discussed in this meeting, 1 would like to address these rules. In addition, I would like discuss how they
apply to an Independent contractor who is a CME working with and under supervision of an MD vs
Employee of MD with regards to Facility licensing in the MDs primary medical practice.

2} Propose to legislature an amendment to 458.348 and 459.025, Florida Statutes, for general supervision

as opposed to direct supervision, with the supervising physician being present for all new
patients and then allowed to decide when direct vs general supervision is needed based on patient as well as
level of training and experience of the technician.

2a) Consider implementing "follow up" patient protocols for patients already seen by an MD on initial
consultation to ensure patient safety and have it be a required part of the protocol
agreement.

2b) Consider implementing emergency protocols and an annual review in the form of "online” or
"on site" continuing education pertaining fo adverse events and management, new
technology, updates in rules, laws, regulations in laser based light devices.

3) Internal Medicine or other MID/DO vs Dermatologists or Plastic Surgeons and the rules for supervision
of satellite offices/indirect supervision of ARNP/PA. If all MDs have the

same responsibility/liability on themselves when supervising LHR, please clarify the difference and
reasoning behind this rule, that only Dermatologist and Plastic Surgeons have
these privileges of supervising satellite offices and indirect supervision. '

4) Consider that there is government funding for education for electrology/CME courses; how can we
assist with job security for electrologists and CME. There has been a shift in
employment away from CME and toward ARNPs and PAs in the LHR industry simply due to
restrictions on physicians and supervisory role.

5) Consider additional training hours for ARNPs/PAs for LHR, particularly incorporating more training
about the skin and skin conditions, as well as having more hands on fraining at
a facility that does LHR to allow for more clinical application. Hands on training in a clinical setting should
apply to CMEs as well.



| apprec.iate your consideration of discussion of these items and look forward to participating in this
meeting. Thank you for your time.

Sincerely,

Tali Arviv, MD

Arviv Medical Aesthetics

11327 Countryway blvd

Tampa, 'L 33626

Ph: 813-855-0111

Email: arvivaesthetics(@gmail.com
www.arvivind.com






